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At approximately 8:58 p.m., a United States Park Police Officer noticed a

lone vehicle parked at an “awkward angle.”  The officer decided to conduct a
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“welfare check” of the car’s occupants.  He approached the driver’s side of the

vehicle, while another officer approached from the passenger’s side.  Both men

were in full uniform and armed.  When the officer reached the front driver’s side

window, he directed Samuel Ingram to roll down his window.  When Ingram

complied, the officer was immediately engulfed by the distinct odor of marijuana. 

Ingram subsequently moved to suppress the evidence found in his vehicle as fruits

of an unlawful search and seizure.

A seizure occurs for purposes of the Fourth Amendment when, “taking into

account all of the circumstances surrounding the encounter, the police conduct

would have communicated to a reasonable person that he was not at liberty to

ignore the police presence and go about his business.”  United States v.

Washington, 387 F.3d 1060, 1068 (9th Cir. 2004) (citation and internal quotation

marks omitted).

The fact that the government labels this encounter a “welfare check” is not

controlling.  The appropriate inquiry is whether a reasonable person in Ingram’s

position would feel free to ignore the officer’s order.  Under the circumstances of

this case, we hold that a reasonable person would not feel free to ignore the

command, and a seizure occurred.  See id.  Absent reasonable suspicion justifying
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the seizure, a Fourth Amendment violation occurred.  See INS v. Delgado, 466 U.S.

210, 216 (1984).

We do not agree with our dissenting colleague that the seizure can be

justified as a permissible exercise of the community caretaking function expected

of police officers.  Once the officers were able to observe that the passengers were

in no distress of any kind, no “reasonable grounds [existed] to believe that there

[was] an emergency at hand and an immediate need for their assistance for the

protection of life or property.”  United States v. Cervantes, 219 F.3d 882, 888 (9th

Cir. 2000).  Because the government conceded the absence of reasonable suspicion

and because a seizure occurred, the motion to suppress should have been granted.

REVERSED and REMANDED.


